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Under the NSW Reportable Conduct Scheme (Scheme), heads of “relevant entities” have a number 
of obligations in connection with allegations against their employees (including contractors and 
volunteers). In addition, employees of relevant entities have reporting obligations under the Scheme. 
These obligations are set out in the Children’s Guardian Act 2019 (the Act).  

The purpose of the Scheme is to protect children by ensuring child abuse allegations (called 
“reportable allegations” and “reportable convictions”) are properly addressed, fostering a child safe 
culture and improving organisational responses to child safety concerns.  

This Fact Sheet is designed to assist heads and employees of relevant entities to identify reportable 
allegations. 
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The difference between a ‘reportable allegation’, ‘reportable 
conviction’ and ‘reportable conduct’ 
A ‘reportable allegation’ is an allegation that an employee has engaged in conduct that may be 
reportable conduct – see section 18 of the Children’s Guardian Act 2019 (the Act). 

A ‘reportable conviction’ means a conviction (including a finding of guilt without the court 
proceeding to a conviction), in NSW or elsewhere, of an offence involving reportable conduct – see 
section 19 of the Act.  

‘Reportable conduct’ is defined at section 20 of the Act as the following conduct, whether or not a 
criminal proceeding in relation to the conduct has been commenced or concluded: 

• Sexual offence 

• Sexual misconduct 

• Ill-treatment of a child 

• Neglect of a child 

• Assault against a child 

• An offence under section 43B or 316A of the Crimes Act 1900 

• Behaviour that causes significant emotional or psychological harm to a child. 

See below for more information on reportable allegations of each reportable conduct type. 

When a notification is required 
The Reportable Conduct Scheme (Scheme) is an allegation-based scheme. The requirement to 
notify the Office of the Children’s Guardian (OCG) is triggered when: 

• the head of relevant entity becomes aware of a reportable allegation – that is, there is an 
allegation that an employee has engaged in conduct that may be reportable conduct; or  

• the head of relevant entity becomes aware of an allegation that the employee may be the subject 
of a conviction for an offence involving reportable conduct.  

You do not need evidence that the allegation is true, and you do not need to form any belief that it 
occurred.  

Even if you have reason to disbelieve the allegation, or you obtain evidence that may indicate it did 
not occur, you must notify the reportable allegation or reportable conviction to the OCG. Any 
evidence that goes towards establishing whether or not the allegation is true is relevant to the 
finding or determination, but it is not relevant to the requirement to notify the allegation.  

The Scheme is designed this way to ensure transparency, accountability and evidence-based 
decision-making. This is in the interests of all parties involved in a reportable allegation – the 
alleged victim and their family, the subject employee, the entity and the community.  

You can find out more about reportable conduct findings from Fact Sheet 8 - Making a finding of 
reportable conduct.  

This fact sheet is focused on identifying reportable convictions and reportable allegations that 
require a notification to the OCG. 

  

https://legislation.nsw.gov.au/view/whole/html/inforce/current/act-2019-025#sec.18
https://legislation.nsw.gov.au/view/whole/html/inforce/current/act-2019-025#sec.19
https://legislation.nsw.gov.au/view/whole/html/inforce/current/act-2019-025#sec.20
https://legislation.nsw.gov.au/view/html/inforce/current/act-1900-040#sec.43B
https://legislation.nsw.gov.au/view/html/inforce/current/act-1900-040#sec.316A
https://ocg.nsw.gov.au/organisations/reportable-conduct-scheme/reportable-conduct-fact-sheets
https://ocg.nsw.gov.au/organisations/reportable-conduct-scheme/reportable-conduct-fact-sheets
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Reportable convictions - section 19 of the Act 
Heads of relevant entities must notify the OCG if they become aware of an allegation or information 
that an employee has been the subject of a conviction (including a finding of guilt without the court 
proceeding to a conviction), in NSW or elsewhere, of an offence that is considered to involve 
reportable conduct. 

It is not to be confused with a finding that is made about a reportable allegation that results in a 
conviction.  

Once a conviction that is considered to be a reportable conviction is notified, the head of the 
relevant entity must obtain evidence to make a determination about whether or not the employee 
was the subject of a conviction and, if so, whether it was for an offence that involved reportable 
conduct. 

For example, the head of a relevant entity receives an anonymous letter stating that a named 
employee was charged and convicted of a sexual assault on their partner that was witnessed by 
their child fifteen years ago in South Australia. This is information about a conviction that is 
considered to be a reportable conviction and must be notified to the OCG. The head of the relevant 
entity must then undertake inquiries to identify any evidence of the alleged reportable conviction 
and determine whether any such conviction involved a sexual offence in the presence of a child.  

Reportable allegations by reportable conduct type 

The information in this section is designed to assist heads of relevant entities and their delegates to 
apply the legislative definitions. However, the examples provided are not exhaustive – decision-
makers are expected to use sound judgment and to seek advice from the OCG as needed. 

When making decisions about whether an allegation is a reportable allegation, entities must take 
into account section 7 of the Act, which makes clear that the safety, welfare and wellbeing of 
children, including protecting children from child abuse, is the paramount consideration in decision-
making under the Act. 

Sexual offence – section 21 of the Act 

A reportable allegation of a sexual offence is an allegation that an employee engaged in conduct 
that may be a sexual offence under any law of NSW, another state/territory, or the Commonwealth 
committed against, with or in the presence of a child. The Act provides the following examples: 

• sexual touching of a child 

• a child grooming offence 

• production, dissemination or possession of child abuse material 

• voyeurism. 

These are only four of many examples of child sexual offences under the relevant pieces of 
legislation. Other examples include sexual assault, sexual acts, sexual intercourse/sexual touching 
young person between 16 – 18 years under special care, incitement to commit a sexual offence and 
more. 

Example 

An employee of a relevant entity is charged with the sexual assault of an adult, which is alleged 
to have been witnessed by a child. This is a reportable allegation, as the alleged sexual offence 
was allegedly committed in the presence of a child. 

 

https://legislation.nsw.gov.au/view/whole/html/inforce/current/act-2019-025#sec.19
https://legislation.nsw.gov.au/view/whole/html/inforce/current/act-2019-025#sec.7
https://legislation.nsw.gov.au/view/whole/html/inforce/current/act-2019-025#sec.21
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An alleged sexual offence does not have to be the subject of criminal investigation or charges for it 
to be categorised as a reportable allegation of a sexual offence. However, it needs to be alleged – 
or assessed based on the allegation and known information – that the elements of the criminal 
offence may be met by the alleged conduct. 

Example 

A 17-year-old school student discloses that they are in a sexual relationship with their 
schoolteacher. In NSW, it is an offence for an adult to have sexual intercourse with a young 
person between the ages of 16-18 who is under the adult’s ‘special care’.  The student does not 
wish to participate in a criminal investigation, however, is willing to assist with a reportable 
conduct investigation. Despite the absence of a criminal investigation or charges, on the face of 
the information, the elements of the criminal offence may be met, and therefore the conduct 
amounts to a reportable allegation of sexual offence. 

By contrast, a 17-year-old student discloses that they are in a consensual sexual relationship 
with the school gardener. The elements of a criminal offence have not been alleged, because: 

• the student is not under the ‘special care’ of the gardener; 

• the student is over the general age of consent; and 

• the student has not alleged that the relationship is non-consensual. 

The allegation should be assessed against the ‘sexual misconduct’ category instead, taking into 
account the entity’s Code of Conduct about employee relationships with students. 

Generally, at the allegation stage, you will not have the level of information or evidence you will 
need to make a finding – that comes through a process of investigation. At the allegation stage, 
therefore, entities must turn their mind to whether the alleged conduct may involve a sexual 
offence. 

Example 

You receive an allegation that an employee sexually assaulted their younger sibling over a two-
year period from when the employee was approximately 12 years old and the sibling was five 
years old. Since the employee was over the age of criminal responsibility at the time of the 
alleged offending, the allegation is a reportable allegation of conduct that may be a sexual 
offence, even though the legal presumption of doli incapax may apply – that is, the presumption 
that a child aged 10 – 13 (inclusive) is incapable of forming criminal intent. Since this presumption 
is rebuttable, evidence about whether it is rebutted is relevant to a reportable conduct finding, 
but not to whether the allegation requires notification. 

A careful consideration of whether an allegation may involve a criminal offence is particularly 
important in cases of alleged grooming. 

Example 

It is alleged that a hospital employee is “obsessed with” a 15-year-old outpatient (the young 
person) who visits the hospital for treatment each week. A staff witness identified that the 
employee sought a change to his roster to coincide with the young person’s treatment schedule 
and observed the employee driving her home after treatment on three occasions. Another staff 
member reported seeing the employee and the young person having a coffee together at the 
local pool on the weekend. A sweep of the employee’s database and online access showed that 
he had improperly accessed the young person’s personal and medical records and had used his 
work email to message the young person late at night when he was working night shift. In one of 
these emails, the employee sent the young person a link to a bikini he said would look nice on her, 
and in some of them he told her he loves her. At the allegation stage, there is no evidence of the 
employee expressing an intention to sexually abuse the young person. However, a reasonable 
person might assess this allegation as relating to conduct that may be criminal grooming of a 
person under 16 for the purpose of unlawful sexual activity. The allegation should be reported to 
police and notified to the OCG. 
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Sexual misconduct – section 22 of the Act 

A reportable allegation of sexual misconduct is an allegation that the employee engaged in any 
conduct with, towards or in the presence of a child, that may be sexual in nature (but is not a sexual 
offence). The Act provides the following (non-exhaustive) examples: 

• descriptions of sexual acts without a legitimate reason to provide the descriptions 

• sexual comments, conversations or communications 

• comments to a child that express a desire to act in a sexual manner towards the child or another 
child. 

A reportable allegation of sexual misconduct may involve one-off alleged conduct, or an alleged 
pattern of conduct assessed in totality. Alleged conduct might be assessed as ‘sexual in nature’ 
when a reasonable person would consider that it may be: 

• unambiguously sexual in nature without a legitimate purpose 

• sexual innuendo or have sexual undertones 

• engaged in – in whole or in part – for the purpose of sexual gratification 

• carried out in other circumstances that make the conduct sexual in nature. 

Unambiguously sexual in nature 

Examples of reportable allegations involving conduct that is unambiguously sexual in nature 
includes: 

• an employee telling a child that they had a sexual fantasy about them and was disappointed to 
wake up to discover it was a dream 

• an employee commenting to a child that they have the most fabulous breasts they have ever seen 
and would love to feel them 

• an employee discussing with a child or children their sexual exploits and the types of adult 
pornography they enjoy watching. 

Alleged conduct that is unambiguously sexual in nature without a legitimate purpose is a reportable 
allegation whether or not the employee is alleged to have been motivated by sexual gratification or 
by an intention to groom or sexually assault a child. Unambiguously sexual conduct is ‘sexual in 
nature’ in and of itself. 

Example 

An employee self-discloses that they have been telling sexual jokes to a child or children 
because they thought the children would think they were cool and behave better as a result. This 
is a reportable allegation of sexual misconduct despite the reported lack of sexual motivation. 
The only relevant intention to establish in relation to unambiguously sexual conduct is the 
intention to engage in the alleged conduct (in this case, the telling of jokes) in the presence of a 
child or children. 

It is also possible for an employee to engage in sexual misconduct without forming any intention to 
engage in conduct that is sexual in nature against, with or in the presence of children, but being 
reckless as to doing so. For example: 

• It is alleged that an employee had a loud and graphic conversation with a colleague about their 
sex life, while children were in the vicinity. It is reported that the employee did not intend for the 
children to overhear the conversation, however the allegation suggests that the employee was 
reckless as to whether the children could hear them and it constitutes a reportable allegation of 
conduct that may be sexual in nature. 

• It is alleged that a teacher was watching adult pornography on their laptop at the front of their 
class while students were completing an exam. A student is reported to have approached the 
teacher and been exposed to the pornography before the teacher realised and closed the laptop. 

https://legislation.nsw.gov.au/view/whole/html/inforce/current/act-2019-025#sec.22
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A reasonable person might assess that the employee was reckless in exposing the child to 
pornography and that the allegation is reportable. 

• By contrast, it is alleged that a school student sneaked into the staffroom to play a prank, despite 
the staffroom being off limits to students and, while there, overheard a teacher – whose back was 
to the student – talking about matters of a highly sexual nature. In this scenario, a reasonable 
person might not assess that the teacher had been reckless as to the presence of a child and the 
allegation is not reportable. 

It is possible for alleged conduct to amount to a reportable allegation of sexual misconduct in one 
scenario but not another, depending on the context. For example, a teacher has a discussion with 
their class that is sexual in nature, including about sexual intercourse, contraception and sexual 
health: 

• Scenario 1: The discussion takes place during a sex education lesson for Year 10 students, the 
discussion is consistent with the Year 10 approved sex education curriculum, and the teacher is 
authorised to deliver the content. The content is sexual in nature; however it is delivered within an 
appropriate context and therefore does not amount to an allegation of sexual misconduct. 

• Scenario 2: The discussion takes place during a sex education lesson for Year 10 students, which 
the teacher is authorised to deliver. However, the teacher delivers the content in a manner that is 
graphic, illustrated by anecdotes of their own sexual experiences and which otherwise goes 
beyond the approved curriculum. The content is sexual in nature and cannot be said to have a 
legitimate context. Therefore, this would amount to a reportable allegation of conduct that may 
be sexual misconduct. 

• Scenario 3: The discussion includes content which is approved for the Year 10 sex education 
curriculum; however it is initiated by a maths teacher during a Year 7 maths class. This is not an 
appropriate context for the discussion, and this would amount to a reportable allegation of 
conduct that may be sexual misconduct. 

Not unambiguously sexual in nature 

When assessing whether alleged conduct that is not unambiguously sexual may be a reportable 
allegation of sexual misconduct, entities need to use their judgment and be guided by what has 
been alleged, the context and the associated risk level. 

Sexual undertones or innuendo – example at allegation stage 

It is alleged that an employee instructed a young person on multiple occasions to hold an 
implement “firmly by the shaft” and when the young person tightened their grip on the implement 
on various occasions, asked “does that feel good?” or commented “that feels good, doesn’t it?” 
and winked or grinned. This alleged conduct is not unambiguously sexual in nature; however a 
reasonable person might consider that it is conduct that may involve sexual innuendo. 

Purpose of sexual gratification – example at allegation stage 

It is alleged that an employee has been taking photos of a child, despite photography not being 
part of their role. It is alleged that the photos depict the child clothed, in various environments 
within and outside of the workplace, and the employee has a cache of dozens of images of the 
child, which they view often. This allegation does not describe any unambiguously sexual 
conduct. However, a reasonable person might assess that this is an allegation of conduct that 
may be for the purpose of sexual gratification. 

Carried out in circumstances that make it sexual in nature – examples at allegation stage 

A young person discloses that an employee has been seeking them out, invading their personal 
space and commenting on their hair and clothing, causing them to feel uncomfortable. The young 
person states that, when coming into their personal space, the employee always looks them up 
and down in a creepy way. Comments about the young person’s hair have allegedly included that 
it is beautiful and must feel soft and silky. Comments about the young person’s clothing allegedly 
includes how flattering they are to the young person’s figure and that the young person would 
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look good in anything. A reasonable person may assess that the pattern of alleged conduct, 
taken in totality and considering the language used and the alleged focus on the young person’s 
body and appearance, may be sexual in nature. The young person’s discomfort over the alleged 
conduct, and perception of the alleged conduct as creepy, adds weight in this assessment. 

An employee raises concerns about a colleague who has been seen tickling young children all 
over their clothed bodies on multiple occasions despite having been reminded that it is against 
the organisation’s Code of Conduct. The children laugh during the tickling; however the informant 
employee is left feeling uncomfortable by the interactions. In assessing whether this alleged 
conduct may be sexual in nature, a reasonable person would consider the context; the 
employee’s knowledge that the alleged conduct is not acceptable; what is known about tickling 
of children in an organisational context being a red flag for potential sexual abuse; and the 
informant employee’s discomfort with the alleged conduct to form a view that the allegation is a 
reportable allegation of conduct that may be sexual in nature.   

These examples are not to be taken as suggesting that all allegations involving taking photographs 
of children, commenting on their clothing or tickling them are reportable allegations of sexual 
misconduct. Entities must assess the full context of the alleged conduct and apply professional 
judgment. These matters must be assessed on a case-by-case basis, and the entity must be able to 
articulate the rationale for assessing that alleged conduct is (or is not) conduct that may be sexual 
in nature. 

For example, it is alleged that a trainee educator tickled a child under their chin and on their 
shoulders while attempting to jolly them out of a glum mood. The entity assessed whether the 
alleged conduct constituted a reportable allegation of sexual misconduct. The entity gave 
consideration to the educator’s inexperience (being new to the field and in training), that they had no 
known history of inappropriate interactions with children and that the alleged tickling had been 
contained to the child’s chin and shoulders. The entity assessed that the alleged conduct did not 
amount to a sexual misconduct allegation and made a clear record of this decision and their 
rationale. The entity reminded the trainee of the Code of Conduct and cautioned them against 
tickling children. This was an appropriate response by the entity. 

Assault – section 25 of the Act 

A reportable allegation of assault is an allegation that an employee has engaged in conduct that 
may be an assault. 

A reportable allegation of assault is an allegation that the employee may have intentionally or 
recklessly (i.e. knows the assault is possible but ignores the risk): 

• applied physical force against a child without lawful justification or excuse - such as hitting, 
striking, kicking, punching, dragging, choking a child (actual physical force); or 

• caused a child to apprehend the immediate and unlawful use of physical force against them– 
such as threatening to physically harm a child through words and/or gestures, regardless of 
whether the person actually intends to apply any force (apprehension of physical force). 

Technically, any form of unwarranted touching can, depending on the context in which it occurs, 
constitute an assault. However, the Act explicitly recognises that the following uses of physical 
force do not constitute reportable conduct: 

• conduct that is reasonable for the purposes of discipline, management or care of a child, having 
regard to the age, maturity, health or other characteristics of the child and any relevant code of 
conduct or professional standard; or 

• the use of physical force if in all the circumstances, the physical force is trivial or negligible, and 
the circumstances in which it was used have been investigated and the result of the investigation 
has been recorded in accordance with appropriate procedures. 

https://legislation.nsw.gov.au/view/whole/html/inforce/current/act-2019-025#sec.25
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Alleged use of force that is reasonable in the circumstances – section 41(a) of the Act 

If an allegation involves the use of physical force which, on the face of the available information, is 
“reasonable for the purposes of discipline, management or care of a child”, having regard to the 
factors outlined in section 41(a) as stated above, it is not an allegation of conduct that may be 
reportable conduct and therefore does not require a notification to the OCG (unless further 
information comes to light to suggest that the use of force was not reasonable).  

Examples of reasonable use of physical force: 

• Restraining a child to prevent immediate danger, such as physically holding or grabbing the 
child’s arm to prevent them from running into traffic, touching a hot stove or approaching other 
hazards. This would be reasonable for the purpose of the management of the child.  

• Gently but firmly holding a child’s arm steady while applying bandages, giving an injection or 
performing other essential medical treatments when the child is resistant, but the medical care is 
necessary. This would be reasonable for the purpose of the care of the child. 

• Using lawful chastisement as a parent or person in the place of a parent is at law considered 
reasonable for the purpose of discipline, noting that physical force that is excessive, aimed at 
causing lasting harm, likely to cause significant pain or discomfort or applied to the head or neck 
is not lawful chastisement and is not reasonable. 

Alleged assaults that are, in all the circumstances, “trivial or negligible” – section 
41(b) of the Act 

Assaults which are, in all the circumstances, “trivial or negligible” will not be considered “reportable 
conduct”, as long as they have been investigated and the result of the investigation has been 
recorded in accordance with appropriate procedures as part of a workplace investigation. 

This means that, if a relevant entity investigates a reportable allegation of assault and concludes 
that it is, in all the circumstances, “trivial or negligible” within 7 business days, the entity can 
conclude that the assault allegation is not a reportable allegation as they have investigated under 
their workplace procedures and found that it is not an allegation that may involve (reportable) 
assault. 

Generally, physical force would be considered “trivial or negligible” when it: 

• does not result in more than minor injury; and 

• did not have the potential to result in a serious injury. 

A minor injury would include a red mark, slight scratch, small bruise, shallow abrasion.  

It is anticipated that entities will complete their internal investigation of reportable allegations 
which, on the face of the allegation, involve alleged conduct that is not more than “trivial or 
negligible”, within 7 days of the head of relevant entity becoming aware of the allegation, bearing in 
mind that the workplace investigation should be commensurate with the gravity of the allegation 
and will not be as involved as a typical reportable conduct investigation. However, sometimes these 
investigations can take longer than 7 days. In these cases, if an entity has assessed that a 
reportable allegation of assault involves alleged conduct that may be a “trivial or negligible” assault; 
has commenced its internal investigation; has not identified evidence to indicate the alleged assault 
is more than “trivial or negligible”; and the investigation is near conclusion (including ensuring 
procedural fairness to the subject employee), the entity may have a “reasonable excuse” under 
section 29(4)(b) of the Act for not notifying the reportable allegation within 7 days. The allegation 
would only need to be notified if the investigation concludes that the alleged assault was not “trivial 
or negligible”.  

Serious physical assault 

If an assault is proven and it is assessed by the relevant entity to be a “serious physical assault”, 
section 56(1) of the Act requires the Reportable Conduct Unit of the OCG to report the finding to 
the Working with Children Check Unit, which may assess the person’s suitability to hold a 
Working with Children Check clearance. Therefore, it is important at the reportable allegation 
stage and during the investigation to clarify and gather evidence about the alleged level of 

https://legislation.nsw.gov.au/view/whole/html/inforce/current/act-2019-025#sec.41
https://legislation.nsw.gov.au/view/whole/html/inforce/current/act-2019-025#sec.41
https://legislation.nsw.gov.au/view/whole/html/inforce/current/act-2019-025#sec.41
https://legislation.nsw.gov.au/view/whole/html/inforce/current/act-2019-025#sec.29
https://legislation.nsw.gov.au/view/whole/html/inforce/current/act-2019-025#sec.56
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force and whether any injuries ensued, to determine whether the alleged assault, if proven, will 
constitute a serious physical assault. It is also important to put this potential outcome to the 
employee in compliance with procedural fairness expectations – see Fact Sheet 4, Planning and 
Conducting an Investigation (from page 3 – ensuring procedural fairness) and Fact Sheet 8, 
Making a Finding of Reportable Conduct. 

A physical assault is ‘serious’ where it: 

• results in a serious injury; or 

• had the potential to result in a serious injury. 

A ‘serious injury’ is at the threshold of – but is not limited to – concussion, dislocated joints, nerve 
damage, fracture, extensive bruising, welts, deep gouges, harm requiring stitches, harm requiring 
other significant medical treatment. 

Assessing assault allegations – examples 

A childcare worker reported that another worker smacked a child on the leg in response to the 
child pushing another child’s lunch off the table. The entity immediately investigated under their 
workplace procedure and found that the child had cried and had a transient red mark on their leg, 
and that the level of force used was minor. The entity determined to give the educator a first and 
final warning. 

Assessment: This matter did not require notification to the OCG as the allegation involved the use of 
force that was, in all the circumstances, “trivial or negligible”, it was investigated under workplace 
procedures and there was no evidence that the alleged conduct was more than “trivial or 
negligible”. 

An SLSO working with a child with disability allegedly grabbed a child by their shoulders and 
pushed the child’s face into their food after they refused to eat, while calling them an idiot and 
mocking the way they speak. The child had a red mark on their face for ten minutes afterwards. 

Assessment: While the alleged use of force resulted in no more than a minor injury, the alleged 
conduct, taken in totality, constitutes conduct that may be ill-treatment (see below), which 
requires notification to the OCG. 

A foster child disclosed that, during an argument about a gaming console, their foster carer 
pushed them backwards with force, causing them to slam into a cabinet before falling onto the 
tiled floor, resulting in a bruise to their elbow and back. 

Assessment: This is a reportable allegation of assault requiring notification to the OCG as bruising 
to the elbow and back is more than a minor injury. 

A teacher allegedly punched a student to the face during an altercation in the playground. The 
student got a split lip requiring stitches. 

Assessment: This is a reportable allegation of assault requiring notification to the OCG, as punching 
a student causing a split lip requiring stitches is an allegation of a “serious physical assault”. 

  

https://ocg.nsw.gov.au/sites/default/files/2022-02/fs_rc_planning_conducting_investigation.pdf
https://ocg.nsw.gov.au/sites/default/files/2022-02/fs_rc_planning_conducting_investigation.pdf
https://ocg.nsw.gov.au/sites/default/files/2022-02/fs_rc_making_finding_reportable_conduct.pdf
https://ocg.nsw.gov.au/sites/default/files/2022-02/fs_rc_making_finding_reportable_conduct.pdf


 

Identifying reportable allegations | The NSW Reportable Conduct Scheme – Fact sheet 1 10 

Ill-treatment – section 23 of the Act 

A reportable allegation of ill-treatment is an allegation that an employee has engaged in conduct 
towards a child that may be: 

• unreasonable; and 

• seriously inappropriate, improper, inhumane or cruel. 

Ill-treatment can include one-off conduct or a pattern of conduct assessed in totality. The Act 
provides non-exhaustive examples of:  

• making excessive or degrading demands of a child 

• a pattern of hostile or degrading comments or behaviour towards a child 

• using inappropriate forms of behaviour management towards a child. 

Examples 

A health care worker is alleged to tell a five-year-old child who is hospitalised and without 
parental supervision that if they do not take their medicine the worker will call the police and 
have them put in gaol. As the child begins to cry in distress, the worker reportedly pretends to 
call police on their phone while telling the wailing child that they will be put away for life and 
never see their parents again. The child reportedly begins to hyperventilate while the worker 
continues with the fake call to police until another worker intervenes. 

Assessment: This is a reportable allegation of ill-treatment as the alleged conduct may be both 
unreasonable and seriously inappropriate. 

A teacher is alleged to keep students who have not completed their homework in the classroom 
during recess, during which they are required to massage the teacher’s shoulders and feet. 

Assessment: This is a reportable allegation of ill-treatment as the alleged conduct may be both 
unreasonable and seriously improper. Further, the investigation should be alert to any evidence that 
the alleged conduct may have been sexual in nature, such as being for the purpose of sexual 
gratification. 

It is alleged that a foster carer routinely serves a child in their care dinner on the floor next to the 
dog’s bowl, saying they can’t eat at the table with the rest of the family until their behaviour 
improves. 

Assessment: This is a reportable allegation of ill-treatment as the alleged conduct may be both 
unreasonable and seriously inhumane. 

A youth leader is reported to continually belittle and target a youth group member with autism, 
including humiliating him about his appearance, mocking his manner of speech, making sarcastic 
and demeaning responses to his questions and commenting that the group could have more fun if 
he wasn’t a member. 

Assessment: This is a reportable allegation of ill-treatment as the alleged conduct may be both 
unreasonable and seriously cruel. 

  

https://legislation.nsw.gov.au/view/whole/html/inforce/current/act-2019-025#sec.23
https://legislation.nsw.gov.au/view/whole/html/inforce/current/act-2019-025#sec.23
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Neglect – section 24 of the Act 

The Act defines neglect to mean a significant failure – by a person with parental responsibility for 
the child, an authorised carer or an employee if the child is in the employee’s care at the time of the 
alleged neglect – to provide adequate and proper food, supervision, nursing, clothing, medical aid or 
lodging for the child that causes or is likely to cause harm to the child. 

A reportable allegation of neglect is an allegation that an employee with care responsibilities for a 
child engaged in conduct that may involve a significant failure of the type referred to above. 

Neglect can be an ongoing situation of repeated failure by a caregiver or a single significant 
incident where a caregiver fails to fulfil a duty or obligation, when the other elements of reportable 
neglect are met.  

The neglect definition contains a number of elements and thresholds, which are canvassed below. 

Significant failure that causes or is likely to cause harm to a child 

The Act does not require any actual or likely harm caused by the alleged failure to be significant or 
serious, however the gravity of the harm or likely harm is a factor to consider when assessing 
whether the employee’s alleged failure was significant. 

A likelihood to cause harm equates to a probability of harm being caused by the employee’s alleged 
conduct. A mere remote possibility would not meet this threshold. 

Whether or not the alleged failure may be significant is a judgment call the entity needs to make 
and support by a rationale with consideration to the individual circumstances of the matter. This will 
include known expectations of the employee that are based on the entity’s policies and procedures, 
the training the employee has received, the entity’s code of conduct or professional or community 
expectations. In this regard, the fact that a child has been seriously harmed does not automatically 
mean that there has been a significant failure by the employee. 

Adequate and proper 

The terms ‘adequate’ and ‘proper’ are not defined in the Act, so they take on their usual meaning, 
which is: fully sufficient, equal to the requirement or occasion, fit, suitable, correct, conforming to 
established standards of behaviour. 

Food, supervision, nursing, clothing, medical aid or lodging 

The Act limits reportable allegations of neglect to allegations involving the provision of food, 
supervision, nursing, clothing, medical aid or lodging. All of these categories hold their usual 
meaning, other than “nursing”, which does not relate to medical care but instead to factors such as 
personal care, support, affection, hygiene and a safe and healthy environment (outside the category 
of lodging). 

Alleged failures outside of those six categories do not constitute reportable allegations of neglect.  

For example, a failure to make a mandatory report will not in and of itself be a reportable allegation 
of neglect; any such failure would need to constitute a significant failure to provide adequate and 
proper supervision, nursing, clothing, medical aid or lodging, and cause or be likely to cause harm. In 
this regard, ‘supervision’ is interpreted broadly to include allowing a child to return to a situation 
where there are known risks that have not been responded to or otherwise managed. 

  

https://legislation.nsw.gov.au/view/whole/html/inforce/current/act-2019-025#sec.24
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Examples of reportable allegations of neglect 

Non-exhaustive examples of neglect in the Act include: 

• failing to protect a child from abuse 

• exposing a child to a harmful environment 

• failing to seek medical treatment for a child. 

Examples of reportable allegations of neglect include: 

• An allegation that an early childhood educator in a preschool let a child under their supervision 
eat the educator’s protein bar when the child said they remained hungry after lunch. The 
educator knew the child was anaphylactic to nuts, but allegedly did not check the bar’s 
ingredient list, thinking it was nut-free. The child required their EpiPen and hospitalisation upon 
consuming the protein bar. This is a reportable allegation of conduct that may be neglect (food). 

• A primary school teacher is alleged to have taken a long phone call while she was responsible for 
supervising her Kindergarten class, turning her back on the class while talking. It is reported that 
during the call, the children began playing “trust falls” and one child was dropped, striking their 
head against a desk before landing hard on the ground. This is a reportable allegation of conduct 
that may be neglect (supervision).  

• An authorised carer is alleged to have permitted their adult nephew to live in their home upon 
being released from prison. The carer had two children in her out-of-home care and is alleged to 
have known that the nephew had been incarcerated for child sex offences. This is a reportable 
allegation of conduct that may be neglect (lodging). 

Behaviour that causes significant emotional or psychological harm to a child – 
section 20(g) of the Act 

The Act does not define behaviour that causes significant psychological or emotional harm to a 
child, however, provides the following examples to illustrate the significant harm threshold: 

• displaying behaviour patterns that are out of character, including anxiety that impairs functioning 
and self-harm 

• regressive behaviour. 

The OCG’s guidance is that a reportable allegation of behaviour that causes significant emotional or 
psychological harm to a child is an allegation that an employee has engaged in conduct that may 
involve:  

• intentional or reckless conduct (including a pattern of conduct) that is very clearly unreasonable; 
and 

• a causal link to significant psychological or emotional harm to a child. 

Emotional or psychological harm to the child that is short-term or minor is not considered 
‘significant’. For example, a child being temporarily distressed after being reprimanded or feeling 
transient anxiety or nervousness are not examples of significant emotional or psychological harm.  

A causal link requires more than a mere contribution to existing or developing harm. The employee’s 
conduct must be alleged to be the sole cause or a significant contributor to the alleged significant 
emotional or psychological harm to the child. 

Allegations of sections 316A or 43B offences – NSW Crimes Act 1900 

A section 316A offence is an offence of concealing a child abuse offence, while a section 43B 
offence relates to a negligent failure to reduce or remove the risk of a child becoming the victim of 
child abuse. 

https://legislation.nsw.gov.au/view/whole/html/inforce/current/act-2019-025#sec.20
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Similar to the reportable conduct categories of sexual assault and assault, an employee does not 
need to be the subject of a criminal investigation or charge in connection with these offences for an 
allegation that an employee committed the offence to require notification to the OCG. However, it 
needs to be alleged – or assessed based on the allegation and known information – that the 
elements of the criminal offence may be met by the alleged conduct. 

The elements of these reportable conduct categories are spelt out in the Crimes Act 1900, and can 
be found here for the section 316A offence and here for the section 43B offence. 

These are complex offences with a number of elements as well as reasonable-excuse exceptions. 
We advise relevant entities to always report to and consult with police when allegations of this type 
are raised. If police choose not to investigate, it is important to obtain clarity from police about the 
reasons, including their view on whether the elements of the offence are met on the face of the 
allegation. There are many reasons police may use their discretion not to prosecute these offences, 
however if the elements of the offence are alleged, a reportable conduct investigation may still be 
required regardless of whether police pursue an investigation.  

As a brief overview, the core elements of the section 316A offence at the reportable allegation 
stage are that your employee may have: 

1. been an adult at the time of the alleged failure, 

2. known, believed or ought reasonably to have known that a child abuse offence had been 
committed, 

A ‘child abuse offence’ includes a range of offences against a child under 18 
including sexual offences, serious assaults and failing in parental responsibilities. 

3. known, believed or ought reasonably to have known that they had information that might be 
of material assistance to the arrest, prosecution or conviction of the alleged offender, 

‘Information of material assistance’, which is not defined, is a matter of fact to be 
determined by the decision-maker. 

4. failed to bring the information to the attention of NSW police as soon as practicable, and 

5. had no reasonable excuse for the failure. 

Section 316A(2) outlines non-exhaustive circumstances that constitute a 
“reasonable excuse”, though definitive evidence of a reasonable excuse is unlikely to 
be known and tested at the allegation stage. 

The following are examples of reportable allegations that an employee engaged in conduct that 
may be a section 316A offence: 

• It is alleged that an authorised carer observed an adult visitor to the home emerging from the 
room of a child in her care and, upon entering the room, found the child partially clothed, bleeding 
from the genitals, crying and saying, ‘he hurt me’. The carer is reported to have required the adult 
visitor to leave the home and provide in-home medical care to the child, however, did not report 
the incident to any authorities. 

• It is alleged that the owner of a childcare centre found a mobile device with images of children 
from the centre semi-naked while toileting, zoomed in on their genitals. The owner is reported to 
have identified that the phone belonged to one of the centre’s educators, deleted the images 
from the phone and dismissed the educator without contacting authorities. 

• It is alleged that a 13-year-old child sought guidance from their 18-year-old church group youth 
leader about how to stop their stepfather from entering their room at night and sexually 
assaulting them. It is reported that the group leader suggested the child inform their mother and 
ask for a lock on their door but did not make a report to any authorities. 

The core elements of the section 43B offence at the reportable allegation stage are that the 
employee may have: 

1. been an adult working for an organisation that engages adult workers in child-related work, 

‘Child-related work’ is defined at section 6 of the Child Protection (Working with 
Children Act) 2012. 

https://legislation.nsw.gov.au/view/whole/html/inforce/current/act-1900-040
https://legislation.nsw.gov.au/view/whole/html/inforce/current/act-1900-040#sec.316A
https://legislation.nsw.gov.au/view/whole/html/inforce/current/act-1900-040#sec.43B
https://legislation.nsw.gov.au/view/whole/html/inforce/current/act-2012-051#sec.6
https://legislation.nsw.gov.au/view/whole/html/inforce/current/act-2012-051#sec.6
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2. known that there was a serious risk an adult worker in the organisation would commit a child 
abuse offence against a child in the current or future care of the organisation, 

A ‘child abuse offence’ includes a range of offences against a child under 18 
including sexual offences, serious assaults and failing in parental responsibilities. It 
is not necessary to establish that a child abuse offence was committed. 

3. by virtue of their role in the organisation, had the power or responsibility to reduce or remove 
the risk, and 

4. negligently failed to take action to reduce or remove the risk. 

A negligent failure of this type means a failure to take the care a reasonable person 
would have taken in the same or similar situation. 

The following are examples of reportable allegations that an employee engaged in conduct that 
may be a section 43B offence: 

• It is alleged that a school Principal permitted a teacher who was on alternative duties after being 
barred from working with children due to child grooming charges to run the jumping castle at the 
school fete.  

• An employee in an organisation found an archived file outlining a long history of complaints about 
sexual offending against teenagers by a senior member of the organisation and did not alert 
anyone despite knowing that the senior member continued to work with teenagers in the 
organisation and having observed the senior member crossing professional boundaries with 
young people. 

• A director of a childcare centre received reports from separate employees on different days 
stating that they had observed an educator shaking babies who were crying but took no action.  

Notifying and investigating reportable allegations 
Once the head of a relevant entity is made aware of a reportable allegation, they must: 

• notify the Office of the Children’s Guardian within 7 business days and make other reports (see 
Fact Sheet 2 - Head of Entity responsibilities) 

• investigate the reportable allegation (see Fact Sheet 4 - Planning and conducting an 
investigation) 

• make a finding about the reportable allegation (see Fact Sheet 8 - Making a finding of reportable 
conduct). 

 

 

Office of the Children’s Guardian 

www.ocg.nsw.gov.au 

reportableconduct@ocg.nsw.gov.au 

https://ocg.nsw.gov.au/organisations/reportable-conduct-scheme/reportable-conduct-notification-forms
https://ocg.nsw.gov.au/organisations/reportable-conduct-scheme/reportable-conduct-fact-sheets
https://ocg.nsw.gov.au/organisations/reportable-conduct-scheme/reportable-conduct-fact-sheets
https://ocg.nsw.gov.au/organisations/reportable-conduct-scheme/reportable-conduct-fact-sheets
https://ocg.nsw.gov.au/organisations/reportable-conduct-scheme/reportable-conduct-fact-sheets
https://ocg.nsw.gov.au/organisations/reportable-conduct-scheme/reportable-conduct-fact-sheets
http://www.ocg.nsw.gov.au/

