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Under the NSW Reportable Conduct Scheme (Scheme), heads of “relevant entities” have a number
of obligations in connection with allegations against their employees (including contractors and
volunteers). These obligations are set out in the Children’s Guardian Act 2019 (the Act).

The purpose of the Scheme is to protect children by ensuring child abuse allegations (called
“reportable allegations” and “reportable convictions”) are properly addressed, fostering a child safe
culture and improving organisational responses to child safety concerns.

This Fact Sheet is designed to assist heads of relevant entities to understand and fulfil their
reportable conduct obligations.



What is a reportable allegation or conviction?

A ‘reportable allegation’ is an allegation that an employee has engaged in conduct that may be
reportable conduct - see section 18 of the Children’s Guardian Act 2019 (the Act).

A ‘reportable conviction’ means a conviction (including a finding of guilt without the court
proceeding to a conviction), in NSW or elsewhere, of an offence involving reportable conduct - see
section 19 of the Act.

‘Reportable conduct’ is defined at section 20 of the Act as the following conduct, whether or not
criminal proceedings in relation to the conduct has been commenced or concluded:

e Sexual offence

e Sexual misconduct (with, towards or in the presence of a child - section 22)
e Ill-treatment of a child

e Neglect of a child

e Assault against a child

e An offence under section 43B or 316A of the Crimes Act 1900

e Behaviour that causes significant emotional or psychological harm to a child.

For more detail about reportable allegations and each category of reportable conduct, including
case examples, please see Fact Sheet 1 - Identifying reportable allegations.

Which entities have reportable conduct obligations?

There are three types of “relevant entities” that must notify the OCG of reportable allegations or
convictions against employees, as outlined at section 12 of the Act:

e Schedule 1 entities, which are entities - or a part of an entity - listed at Schedule 1 of the Act. This
includes:

- the Department of Education, including government schools

- the Ministry of Health

- local health districts

- non-government schools

- designated agencies arranging or providing out-of-home care

- approved education and care services

- Youth Justice within the Department of Communities and Justice

- the part of the Department of Communities and Justice with staff administering
legislation under the Minister for Families, Communities and Disability Services

- statutory health corporations, as defined in the Act

- affiliated health organisations, as defined in the Act

- the Ambulance Service of NSW

- the TAFE Commission

- anagency providing substitute residential care for children, as defined in the Act

In addition, an “Adult Household Member” of an authorised carer - that is, an adult who
resides on the same property as an authorised carer for three weeks or more and who is
required to hold a Working with Children Check Clearance - is a Schedule 1 entity
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(section 13).

- from 1 October 2026, a private health facility within the meaning of the Private Health
Facilities Act 2007 that provide services to children.

o All other public authorities, defined in the Act; and

o Religious bodies, defined in the Act.

All relevant entities must notify the OCG about reportable allegations and convictions against
employees (defined below for each relevant entity type) that arise in the course of an employee’s
work.

Schedule 1 entities and religious bodies must also notify about any employee’s alleged conduct
outside of work.

Public authorities must also notify about an employee’s alleged conduct outside of work, to the
extent the employee holds, or is required to hold, a Working with Children Check for the purposes of
their work.

Who is the head of an entity?

The head of an entity (HRE) is defined at section 17 of the Act, and is usually the entity’s most senior
officer and the person who is primarily responsible for executive decision making in the
organisation. This person may be a chief executive officer, a principal officer or someone in a similar
position or fulfilling a similar role.

In some instances, the HRE may not be clear or obvious and the entity should contact the OCG for
advice. The entity may be asked to nominate a suitable person to be the HRE, which the Children’s
Guardian may approve (see section 66 of the Act).

The Secretary of a Department may delegate HRE responsibility to another employee of the
Department. The HREs of other relevant entities cannot delegate HRE responsibility, however under
section 65 of the Act, they can delegate reportable conduct functions to a suitable employee, while
remaining ultimately responsible for reportable conduct obligations.

Who is an employee?

Under the Act, an employee of an entity includes:

e For Schedule 1 entities and public authorities:
- anindividual employed by, or in, the entity; or
- if the entity is an individual — the individual; or

- ifanindividual is engaged directly, or by a third party employer, as a volunteer to provide
services to children —the volunteer; or

- ifanindividual is engaged directly, or by a third party employer, as a contractor and the
contractor holds, or is required to hold, a working with children check clearance for the
purpose of the engagement — the contractor; or

- ifanindividual is the head of a third party employer contracted to provide services to
children on behalf of the entity and the individual holds, or is required to hold, a working
with children check clearance — the individual; or

e Also for a public authority:

- aperson exercising official functions or acting in a public official capacity in the service
of the public authority; or
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- aperson otherwise in the service of the Crown.
For a religious body:

- aperson engaged by the religious body where that person holds, or is required to hold, a
Working with Children Check for the purposes of their work with the religious body.

‘Employee’ also extends to:

a visiting health practitioner within the meaning of the Health Services Act 1997, section 76

a person who is appointed, employed, contracted or otherwise engaged by a Schedule 1 entity to
provide health care services

a person employed under Part 2 of the Members of Parliament Staff Act 2013, and the person is
taken to be an employee of a public authority.

In addition, section 16(5) of the Act makes clear that the definition of ‘volunteer’ includes a person
undertaking vocational training, including a student undertaking an internship or practical
placement as part of the student’s course of studies.

Responsibilities of the head of an entity

The head of an entity is required to do (or ensure via a delegate) the following:

Have specified systems in place for preventing, detecting and responding to reportable
allegations or convictions - these are outlined at section 8D(2) and section 54 of the Act.

Make a notification to the OCG within 7 business days of becoming aware of a reportable
allegation or conviction against an employee of the entity.

As soon as practicable after receiving the reportable allegation/conviction, arrange for it to be
investigated/determined.

Complete the investigation within a reasonable time, having regard to the principles of
procedural fairness, including providing for the employee - where relevant - to make a written
submission about (a) whether the HRE should make a finding of reportable conduct or
determination of reportable conviction and (b) the disciplinary or other action that should be
taken.

Provide information about the allegation, the progress of the investigation and the finding and
action taken to the alleged victim and their parent unless the head of the relevant entity
considers that it is not in the public interest to do so - please see Fact Sheet 7 - Disclosing
information to children and parents.

By 30 business days after the head of the entity becomes aware of the reportable allegation,
provide either a finalised entity report or an update (by way of an interim report, reasons the
investigation has not been completed and an estimated timeframe for completion).

Make a finding of reportable conduct if satisfied, on the balance of probabilities, that the case
against the employee the subject of the reportable allegation has been proved - please see Fact
Sheet 8 - Making a finding of reportable conduct.

Provide information to the OCG in response to any requirement the OCG issues under the Act,
which may include information about a reportable allegation, the relevant entity’s response to a
reportable allegation, and systems for preventing and responding to reportable allegations.

Ensure an appropriate level of confidentiality of information relating to reportable allegations
and only disclose information about the allegations in circumstances permitted by the Act or
other legislation - in this regard, please see Fact Sheet 11 - Disclosing reportable conduct
information.

At the end of the investigation of a reportable allegation, the HRE (or delegate) must send an entity
report to the OCG that enables the OCG to determine whether the investigation was carried out in a
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satisfactory manner and whether appropriate action was or can be taken. The entity report must be
accompanied by any copies of documents in the relevant entity’s possession that are relevant to the
report, including transcripts of interviews and copies of evidence.

What should be reported?

When any employment-related child protection concern is raised about an employee, the HRE (or
delegate) should consider whether it constitutes a reportable allegation or a reportable conviction.
For guidance, see Fact Sheet 1 - Identifying reportable allegations.

Notifying the Office of the Children’s Guardian

To notify the OCG of a reportable allegation, complete and submit the 7-day notification form that is
available on the OCG website. The notification is required within 7 business days of the HRE
becoming aware of the allegation, unless there is a reasonable excuse for notifying outside of this
timeframe. (Any such excuse should be explained when the notification is made.)

The 7-day notification must include the following information at minimum, as spelt out at section
29(2) of the Act:

e Type of reportable conduct

¢ Name of employee

« Name and contact details of the entity and head of entity (or approved delegate)

o If the reportable allegation has been reported to Police and Child Protection Helpline
e Nature of initial risk assessment

e Risk management action

Section 29(2) also requires entities to provide additional information, if known, including the
employee’s date of birth and Working with Children Check clearance number, among other details.
The 7-Day form guides entities about the information required. See here for guidance on how to
complete the form.

If the Department of Communities and Justice and/or police are already investigating a reportable
allegation against an employee, the entity is still required to notify the OCG of the allegation.
However, the entity should consult those bodies before taking any other action (except action to
address any immediate risks). Please refer to Fact Sheet 13 - Reportable conduct investigations and
the NSW Police Force.

At the 30-business day mark (i.e. within 30 business days after the head of the entity receiving the
report of the reportable allegation) section 36 of the Act states that an entity must either provide a
finalised entity report or an interim report with the details set out below. If the entity report is not
available at the 30-day mark, the relevant entity must provide an estimated timeframe for
completion of the entity report.

Section 38 of the Act requires that the interim report include:

e inrelation to a reportable allegation —if known, the facts and circumstances of the reportable
allegation OR in relation to a conviction considered to be a reportable conviction —any known
information about the conviction

e action taken since the Children’s Guardian received a notification about the reportable allegation
or the conviction considered to be a reportable conviction
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o further action the head of the relevant entity proposes to take in relation to the reportable
allegation or conviction considered to be a reportable conviction, including if the head of the
relevant entity proposes to take no further action

e the reasons for the action taken and the action proposed to be taken or the reasons for the
decision to take no further action.

Providing a detailed and updated risk assessment and investigation plan with actions and
timeframes, along with supporting documentation, should meet the interim reporting requirement.

At the conclusion of the entity investigation

Once the HRE is satisfied that the investigation has been concluded, section 37 of the Act requires
that they, as soon as practicable, provide the OCG with an Entity Report that includes:

e inrelation to a reportable allegation — information about the facts and circumstances of the
reportable allegation, the findings the head of the relevant entity has made about the reportable
allegation and an analysis of the evidence and the rationale for the findings

e inrelation to a conviction considered to be a reportable conviction — information about the
conviction considered to be a reportable conviction, and the determination the head of the
relevant entity has made about the conviction (including whether the head of the relevant entity
has determined the conviction is a reportable conviction)

e acopy of any written submission/s made by the employee

e information about what action has been, or will be, taken in relation to the reportable allegation
or conviction considered to be a reportable conviction, including the following:

- remedial or disciplinary action in relation to the employee
- whether information about the matter has been referred to a different entity

- changes to systems or policies including, if the entity is a child safe organisation, to
improve the implementation of the Child Safe Standards

- if no further action is to be taken —that no further action is to be taken
e thereasons for the action taken, including taking no further action

e any copies of documents in the relevant entity’s possession that are relevant to the report,
including transcripts of interviews and copies of evidence.

What to expect from the Office of the Children’s Guardian

If you lodge your 7-day notification online, you will receive confirmation of receipt, a copy of the
information you submitted and an interim reference number.

You may be contacted by telephone or email if we need to clarify aspects of your notification to
assess it. To assist with timeliness, please provide as much detail as possible with your notification -
for example, copies of incident reports, initial statements, CCTV footage assist us to assess your
notification without having to make additional inquiries of you.

In due course, you will receive correspondence with a case reference number. If your notification is
not in the jurisdiction of the Scheme, we will let you know this and the reasons.

If the investigation has been completed at the point of notification, we will assess the information
you provided and either request further information or give feedback.

If the investigation has not been completed at the point of notification (which is the ordinary course
of events), we may ask for further information or wait for your interim or entity report.
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The OCG can also:

e monitor the progress of an entity’s investigation concerning the reportable allegation or
conviction under section 43 of the Act, if the Children’s Guardian considers it to be in the public
interest to do so

e conduct a direct investigation into any reportable allegation or conviction against an employee of
an entity under section 46(1)(a) or (b) of the Act, regardless of whether or not it has been notified
to us by the head of entity, if the Children’s Guardian reasonably believes it is in the public
interest. If the Children’s Guardian intends to directly investigate a reportable allegation or
conviction, the entity may be required, under section 32 of the Act, to defer its own investigation

e conduct an investigation under section 46(1)(c) of the Act into the way in which the relevant entity
has dealt with, or is dealing with, the matter.

See below the factors the Children’s Guardian takes into account when deciding whether it is in the
public interest to monitor an entity’s investigation, investigate a reportable allegation or investigate
an entity’s handling of a reportable allegation.

If we decide to monitor an entity’s investigation or to conduct a direct investigation, we will let the
entity know about this decision and what to expect.

After we receive an entity report, we will assess it and either request further information or finalise
our involvement. As part of this process, we may provide feedback about the handling of the
reportable allegation, including the investigation. If you do not understand or agree with our
feedback, you can contact us to discuss your questions or concerns.

The OCG maintains records relating to all notifications of reportable allegations, regardless of the
results of the investigation. It is required to make certain reports to Parliament under s138 of the
Children’s Guardian Act 2019.

The investigation and reporting records are not publicly accessible, as they are exempt from
disclosure under the Government Information (Public Access) Act 2009 (GIPA) and our records cannot
be compelled for the majority of proceedings as evidence in a court or tribunal.

However, these records can be and are shared internally when they are relevant to other OCG
functions, and externally if necessary to ensure the safety, welfare and wellbeing of a child or
children.

See Fact Sheet 12 - GIPA access requests for reportable conduct information about requirements
on relevant entities to seek the OCG’s consent before disclosing reportable conduct information
under a GIPA access request.

Public interest considerations

In determining whether there is a public interest in the Children’s Guardian monitoring a relevant
entity’s reportable conduct investigation under section 43 of the Act, the paramount consideration
is the safety, welfare and wellbeing of children. In reportable conduct matters, this paramount
consideration is best met when reportable allegations are thoroughly and fairly responded to. The
Children’s Guardian weighs a number of factors in this decision-making, including:

e the seriousness of the alleged conduct
e any factors that may increase the alleged victim’s vulnerability level

e the subject employee’s role, including their level of interaction with and authority over children,
and the extent to which it is in line of sight of other adults

e any known relevant history on the part of the subject employee

e the adequacy of the entity’s existing risk management strategies

Heads of entities and reportable conduct responsibilities | The NSW Reportable Conduct Scheme - Fact Sheet 2 7


https://legislation.nsw.gov.au/view/whole/html/inforce/current/act-2019-025#sec.43
https://legislation.nsw.gov.au/view/whole/html/inforce/current/act-2019-025#sec.46
https://legislation.nsw.gov.au/view/whole/html/inforce/current/act-2019-025#sec.32
https://legislation.nsw.gov.au/view/whole/html/inforce/current/act-2019-025#sec.46
https://ocg.nsw.gov.au/organisations/reportable-conduct-scheme/reportable-conduct-fact-sheets

e whether or not a third party is involved, such as police, DCJ or an industry regulator, and the
extent to which this increases or decreases complexity

o the relevant entity’s capability, considering its size, resources, experience and history, and the
extent to which the entity may benefit from regular guidance from the OCG

e the overall complexity of the matter, which may warrant the OCG’s involvement, such as by
facilitating an interagency response or interstate information sharing or use of the OCG’s powers
to compel information

e other case-specific issues, such as an associated complaint from a stakeholder, a conflict of
interest that requires management or the involvement of multiple agencies.

In deciding whether it is in the public interest for the Children’s Guardian to investigate a reportable
allegation or an entity’s handling of a reportable allegation, the paramount consideration must be
the safety, welfare and wellbeing of children.

The Reportable Conduct Scheme is designed to ensure relevant entities respond to reportable
allegations against their employees, with the oversight of the Office of the Children’s Guardian
(OCQG), while an investigation of reportable allegations by the Children’s Guardian is a last resort.

The public interest may be served for the Children’s Guardian to investigate a reportable allegation
when the relevant entity with the obligation to do so is either unwilling or unable to investigate even
with guidance from the OCG. This could be due to unmanageable conflicts of interest, complexity,
inadequate child safe systems or resources. In such matters, the Children’s Guardian will weigh a
number of factors, including but not limited to:

e the nature and seriousness of the allegation and the risk associated with the allegations

e whether an investigation is necessary to manage associated risks, or there are other ways risks
can be managed

e whether or not there are lines of inquiry allowing for an investigation

¢ whether the investigation by another involved party will serve the objectives of the Reportable
Conduct Scheme without an additional investigation under the Act - for example, a criminal
investigation; a statutory child protection response; or an investigation by an industry regulator

e whether procedural fairness to the employee will be best served by the Children’s Guardian
conducting an investigation or, alternatively, exempting the relevant entity from investigating

e reasons for the Children’s Guardian to reasonably believe that an offence against the Act has
been committed

e whether an investigation is necessary to maintain public trust in the integrity of the Scheme.

The public interest may be served for the Children’s Guardian to investigate the way in which an
entity responded to a reportable allegation if the use of less formal powers has not resolved the
Children’s Guardian’s concerns about the entity’s response and:

e there are unmitigated risks to children as a result of the entity’s response, which cannot be
addressed through other means

e an employee has been denied procedural fairness and an investigation of the entity’s response
has scope to remedy this

o the Children’s Guardian has significant concerns, arising from the entity’s handling of the matter,
about its child safe practices for preventing, detecting and responding to reportable allegations
and its willingness or capability to improve those systems,

e the Children’s Guardian reasonably believes that an offence against the Act has been committed

e aninvestigation is necessary to maintain public trust in the integrity of the Scheme.
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